STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH

BOARD OF NURSI NG
Petiti oner,

VS. Case No. 00-1637

MARI ON MORRI S MORROW

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on August 11, 2000, by tel ephonic conference at Mam and
Tal | ahassee, Florida, before Susan B. Kirkland, a designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.
APPEARANCES

For Petitioner: D ane K Kiesling, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive
Bui | ding 3, Room 3231A
Tal | ahassee, Florida 32308

For Respondent: Marion Morris Mrrow, pro se
27920 SW 130th Avenue
Honest ead, Florida 33032

STATEMENT OF THE | SSUES

Whet her Respondent viol ated Subsections 464.018(1)(c), (h),
and (i), Florida Statutes, and if so, what penalty should be

i nposed.



PRELI M NARY STATEMENT

On February 18, 2000, Petitioner, Departnment of Health,
Board of Nursing (Departnent), filed a three-count adm nistrative
conpl ai nt agai nst Respondent, Marion Mirris Mrrow (Mrrow),
all eging that she violated Subsections 464.018(1)(c), (h), and
(1), Florida Statutes. Morrow requested an adm nistrative
hearing, and on April 18, 2000, the Departnent forwarded the case
to the Division of Adm nistrative Hearings for assignnent to an
adm ni strative | aw j udge.

The final hearing was schedul ed to take place on August 11
2000, by video teleconference. Al parties appeared for the
video tel econference, but due to technical difficulties the final
heari ng was unabl e to be conducted by video tel econference. The
parties agreed to have the final hearing heard by tel ephone
conference call

At the final hearing, the Departnment called the foll ow ng
W tnesses: Dahna Jane Schaublim Donald E. Gerl ock,
Kat hl een Wl lians, Terry Lee Drinkut, and Steve Allen W ndover.
Petitioner's Exhibits 1, 2, and 4-7 were admtted in evidence at
the final hearing. Petitioner was given |leave to file
Petitioner's Exhibit 8 as a late-filed exhibit, subject to
obj ecti on by Respondent. By order dated August 29, 2000,
Petitioner's Exhibit 8 was admtted in evidence.

At the final hearing, Mdrrow testified on her owm behal f and

presented CGeorge A. Davison as her witness. Respondent presented



no exhibits at the final hearing. On Septenber 6, 2000, Morrow
filed a letter enclosing a copy of Respondent's answers to
Petitioner's First Set of Interrogatories, questions 1 through 3,
and a copy of a record of her community service hours. To the
extent that Morrow desires to have the two docunents admtted in
evi dence, the answers to interrogatories are included in
Respondent's Exhibit 6, which has been admtted in evidence;
however, the record of community services hours is not admtted
as being untinely submtted.

The Transcript was filed on Septenber 5, 2000. Mrrow s
letter of Septenber 6, 2000, is considered as Morrow s proposed
recomended order. Petitioner filed its proposed recommended
order on Septenber 15, 2000. The parties' proposed recomended
orders have been considered in rendering this recomended order.

FI NDI NGS OF FACT

1. Petitioner, Departnent of Health, Board of Nursing
(Departnent), is the agency charged with the regul ati on of the
practice of nursing pursuant to Chapters 20, 456 and 464, Florida
St at ut es.

2. Respondent, Marion Mrris Mrrow (Mrrow), is a licensed
practical nurse in the State of Florida, having been issued
i cense nunmber PN 0801791.

3. Morrow net CGeorge Davison (Davison) when his wife was a
patient at G een Briar Nursing Hone, where Morrow was the charge

nur se.



4. In 1997, Davison was involved in an autonobil e accident,
resulting in the loss of his driver's |license. After Davison was
no |l onger able to drive, Mrrow took Davison to the grocery store
to buy groceries. She also took himto the bank to cash checks.
Morrow cane to Davi son's house on a regular basis to see him |If
he was not feeling well, she checked on him and if he needed
anyt hi ng she went and got it for him

5. Davison sold his autonobile to Morrow for $2,500. She
was to pay a little on the car as she had the noney, but the
total $2,500 has not been paid. At least two tines after he sold
the car to Morrow, he gave her noney to pay the insurance on the
car. He gave Morrow a few hundred dollars to pay her el dest
son's college tuition. Davison gave Mdrrow noney fromtine to
tinme as she needed it. Mrrow spent sonme of the noney to support
her cocaine habit. Davison was unaware that Morrow used any of
the noney to buy crack cocai ne.

6. On March 28, 1999, the Coral Gables Police Departnent
received a 911 call from Davi son, who was havi ng del usi ons about
peopl e being in his house. Responding to the call, the police
went to Davison's honme. Mrrow was at the hone when the police
arrived.

7. On March 28, 1999, the Departnent of Children and Fam |y
Services' Adult Protective Services Unit received a conplaint
fromthe Coral Gables Police Departnent, alleging that possibly

Davi son, who was born in 1913, was being abused by his caregiver.



Protective Services Investigator John Steinhil ber was assi gned

t he case and went to Davison's residence on March 29, 1999, to
investigate. Wen M. Steinhilber arrived at Davison's hone, he
spoke with Morrow but was not admtted into the residence.

8. On March 29, 1999, Davison was admtted to the South
Mam Hospital. Morrow took Davison to the hospital at his
request.

9. M. Steinhilber contacted the Coral Gables Police
Departnent for assistance in gaining admttance to Davison's
home. On March 30, 1999, M. Steinhilber returned to Davison's
residence with two police detectives, Kathleen WIllianms and
Terry Drinkut. Morrow answered the door and let themin the
house. Morrow had been on the tel ephone wth Davi son when the
police arrived. She gave the telephone to Ms. Wllians to talk
to Davi son, who gave the police perm ssion to | ook around his
hone.

10. Ms. WIlianms asked for Morrow s identification. Morrow
proceeded to the back bedroomw th the detectives follow ng her.
Morrow ran to the bed and grabbed sonething off of the bed.
Thi nki ng that Morrow may have a weapon, the detectives subdued
her and found a crack pipe in one of her hands. There was debris
on the bed, which appeared to be crack cocai ne. Mrrow was
advi sed of her rights and taken to the police station.

11. Wiile the detectives were at Davison's residence, they

inspected the interior of the house. There was rotting food on



the kitchen counter, in the oven, and in the refrigerator, which
was not working. One of the bathroons had worns living in the
toilet. There was feces in a lavatory, on Davison's bedroom
floor, and in Davison's sheets. Dirty clothes with feces were
piled in a corner of the bedroom Enpty nedication bottles,
dating back to 1998, were in the kitchen. There were piles of
gar bage t hroughout the house.

12. Morrow was advi sed of her constitutional rights again
at the police station. She told the police officers that she had
begun taking care of Davison after he had an autonobile acci dent
in 1997, checking on himalnost daily and occasionally staying
overnight. She admtted that she was addicted to crack cocai ne,
and that since she had been a caregiver to Davison that she had
recei ved between $100, 000 and $180, 000 from Davi son. She stated
that she would go to the bank with Davi son, who woul d negoti ate
checks made out to cash and turn the noney over to Morrow
Addi tionally, she confessed that the majority of the noney had
been spent by Morrow for crack cocai ne.

13. From Novenber 21, 1998, to February 18, 1999, Davi son
had witten 62 checks for cash, totaling $16,114. At times nore
t han one check woul d be cashed on the sane day. Two of the
checks for cash had been endorsed by Morrow. During the sane
time period, two checks were nade payable to Morrow for a total
of $323. Davison does not know what happened to the cash. He

does not believe that he gave the cash to Morrow, but he has no



expl anation for where the cash went or what he bought with the
nmoney.

14. Davison admts giving sone noney to Morrow over the
course of their friendship, but he denies that he gave her
bet ween $100, 000 and $180, 000.

15. On April 23, 1999, a two-count information was filed,
al l eging that Morrow abused an el derly person by neglecting to
adequately provide care, supervision, and services for Davison
and/or allowng the living conditions to deteriorate to a point
whi ch coul d reasonably result in physical or psychol ogical injury
and alleging that Morrow, while standing in a position of trust
and confidence, know ngly obtained funds by deception or
intimdation from Davison in an amount nore than $20, 000 but |ess
t han $100, 000.

16. On Novenber 5, 1999, Morrow pled guilty to Count | of
the information, alleging abuse of an elderly person by
negl ecting to provide adequate care. Count |l of the information

was nol |l e prossed. Adjudication was w thheld, and Mrrow was

pl aced on probation for 12 nonths.

17. Morrow attended a substance abuse programas a
condition of her probation and was clean fromthe use of drugs or
al cohol for fifteen nmonths at the tine of the final hearing.

18. Morrow has not been enpl oyed since Novenber 1989.



CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

20. Petitioner has the burden to prove by clear and
convi nci ng evidence that Respondent is guilty of the violations

set forth in the Admnistrative Conplaint. Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).

21. In Count | of the Adm nistrative Conplaint, Petitioner
al | eges that Respondent viol ated Subection 464.018(1)(i), Florida
Statutes, which provides that a |licensee is subject to
disciplinary action for "[e]ngaging or attenpting to engage in
t he possession, sale or distribution of controll ed substances as
set forth in chapter 893, for any other than | egitimte purposes
aut hori zed by this chapter.™

22. The evidence did not establish that Morrow was in
possessi on of crack cocaine at the tine that she was taken into
custody on March 30, 1999. There was evi dence that there was
sone debris on the bed which appeared to be crack cocai ne, but
there was no clear and convincing evidence that the debris was
i ndeed crack cocaine. Petitioner has failed to establish that
Morrow vi ol at ed Subsection 464.018(1)(i), Florida Statutes.

23. In Count Il of the Adm nistrative Conplaint, Petitioner
al | eges that Respondent violated Subsection 464.018(1)(h),

Florida Statutes, which provides that a licensee is subject to



di scipline for "[u] nprofessional conduct, which shall include,
but not be limted to, any departure from or the failure to
conformto, the mnimal standards of acceptable and prevailing
nursing practice, in which case actual injury need not be
established.”

24. Rule 64B9-8.005(14), Florida Adm nistrative Code,
defi nes "unprofessional conduct" to include:

(14) Exercising influence on a patient in

such a manner as to exploit the patient for
financial gain of the licensee or a third

party .

25. Petitioner has failed to establish that Davi son was
Morrow s patient. Chapter 464, Florida Statutes, does not define
the term"patient." However a reading of Chapter 464, Florida
Statutes, does indicate that for Morrow to have been engaged in
the practice of practical nursing, she would have had to perform
sel ected acts under the direction of a nurse or doctor, which was
not established in the instant case. Section 464.022, Florida
Statutes, does not include the care of the sick by friends
W t hout conpensation within the practice of nursing in Chapter
464, Florida Statutes. The evidence does not establish a
prof essional relationship between Davison and Morrow, in which
Davi son had retained Morrow to provide nursing services to him
Morrow was a caregiver to Davison as that termis defined in
Chapters 415 and 825, Florida Statutes, but it was in the

capacity of a friend rather than a |licensed practical nurse.



26.

Petitioner has failed to establish by clear and

convi nci ng evidence that Respondent viol ated Subsection

464.018(1) (h), Florida Statutes, and Rul e 64B9-8.005(14),

Adm ni strative Code.

27.

In Count |11l of the Adm nistrative Conpl aint,

Respondent alleges that Petitioner violated Subsection

Fl ori da

464.018(1)(c), Florida Statutes, which subjects a |licensee to

di scipline for the follow ng:

28.

(c) Being convicted or found guilty of, or
entering a plea of nolo contendere to,
regardl ess of adjudication, a crinme in any
jurisdiction which directly relates to the
practice of nursing or to the ability to
practice nursing.

Morrow pled guilty to a violation of Section

825.102(1), Florida Statutes, which states:

(1) ' Abuse of an elderly person or
di sabl ed adult' neans:

(a) Intentional infliction of physical
or psychological injury to an elderly person
or di sabl ed adult;

(b) An intentional act that could
reasonably be expected to result in physical
or psychological injury to an elderly person
or disabled adult; or

(c) Active encouragenent of any person
to conmt an act that results or could
reasonably be expected to result in physical
or psychological injury to an elderly person
or disabled adult.

A person who know ngly or willfully abuses
and el derly person or disabled adult w thout
causi ng great bodily harm permanent
disability, or permanent disfigurenent to the
el derly person or disabled adult commts a
felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s.

775. 084.
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29. Abuse of an elderly adult is clearly a crine which
relates to the ability of Morrow to practice nursing. As a
nurse, Mrrow would be entrusted with the care of patients.
Morrow pled guilty to neglecting to adequately provide care,
supervi sion, and services to Davison and/or allow ng Davison's
l[iving conditions to deteriorate to a point which could
reasonably result in physical or psychol ogical injury.

Petitioner has established by clear and convinci ng evidence that
Respondent vi ol ated Subsection 464.018(1)(c), Florida Statutes.

30. Rule 64B9-8.006(3)(f), Florida Adm nistrative Code,
provi des that the penalty range for a violation of
Section 464.018(1)(c), Florida Statutes, involving the conviction
of a felony is froma fine of $500, referral to the Intervention
Project for Nurses, two years' suspension and probation during
the court-ordered probation to revocation and a $1, 000 fi ne.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a Final Order be entered finding that
Marion Morris Morrow did not violate Subsections 464.018(1) (h)
and (i), Florida Statutes, finding that Marion Mrris Mrrow did
vi ol ate Subsection 464.018(1)(c), Florida Statutes, inposing a
fine of $500, and suspending her license for one year, to be
foll owed by an appearance before the Board of Nursing to
determine if she is safe to return to practice. |If the Board of

Nursing so determnes, it may reinstate Marion Morris Morrow s
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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